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INTRODUCTION

The Promotion of Access to Information Act (“PAIA”) is one of many post-constitutional laws implementing
same on the level of ordinary national legislation. Section 32(1) of the South African Constitution stipulates that
everyone has the right of access to “any information held by the state” as well as “any information that is held
by another person and that is required for the exercise or protection of any rights”, while Section 32(2) provides
that national legislation must be enacted to give effect to the right of access to information, which is now PAIA.

STRUCTURE OF PAIA

PAIA is divided into four Parts, each containing various chapters. The first part deals with the definitions and
interpretations of the act, the second part regulates the access to records of public bodies, the third part the
access to private bodies, such as individuals and private companies, while the fourth and final part deals mainly
with appeals and transition regulations.

APPLICATION TO PRIVATE BODIES

PAIA addresses not only public bodies and forces them to more transparency, which has mainly been introduced
into the constitution based on the historic experience under the Apartheid Era, but also “private bodies”. The
definition of this term is rather broad and applies to natural persons, partnerships, trusts and companies as well
as any association, organisation or co-operation, which trades or in any way engages in any commercial
activities or business. The term also includes all free practitioners such as doctors, auditors, lawyers or
architects.

DRAFT AND SUBMISSION OF MANUAL

According to section 51 PAIA, all private bodies (same as the public bodies) are required annually to draft a
Manual (“PAIA Manual”) and submit same to the Human Rights Commission in South Africa. The PAIA Manual
needs as a minimum to contain the following information:

Name and registration details

Organogram in case of conglomerates

Physical Address

Postal Address

Telephone Number

Facsimile Number

Email Address’

Overview over all records kept as a statutory duty2
Overview over other relevant records pertaining to the business’
Detailed description of the enquiry process under PAIA
List of applicable laws

SN N N N N N N NN

Responsible contact person for PAIA enquiries

! In case of legal entities, the address of the entity’s statutory legal representative
? e.g. Annual Financials, Memorandum of Incorporation, Shareholders’ Agreement, Minutes of Meeting ...
3 e.g. Service Level Agreements, License Agreements, Employment Contracts, Insurance Policies ...
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It has to be noted, that the manual may not require to contain any specific information or attached agreement,
contract or policy, but rather requires a precise overview, which records are kept to their extent. The PAIA
Manual does not have to be signed.

The PAIA Manual has then — provided no exceptions apply — to be submitted annually on 31 December to the
Human Rights Commission, while the submission vie Email suffices and the lodgement of an original PAIA
Manual is not necessary. There is no Submission Fee payable.

EXCEPTIONS FROM MANUAL SUBMISSION

There is quite a variety of exceptions from the duty of drafting and submitting a PAIA Manual.

Postponed Enforcement of the Act

Since PAIA was gazetted and signed into force in 2000, the enforcement of its provisions — especially regarding
private bodies — has been postponed many times, the last of them taking place when Jeff Radebe, Minister of
Justice and Constitutional Development, announced on 30 December 2011 that the deadline of 31 December
2011 in certain instances had been postponed to 31 December 2015.

Thus, the submission became an official duty on 1 January 2016 for all private bodies, as long as not any other
exceptions apply.

New Incorporations

Newly incorporated companies, trusts and newly constituted private organisations, cooperatives and
associations are excluded from the duty to submit a PAIA Manual until they are at least six months old. Once
they reach this point in time, their submission duty comes immediately into existence, no matter whether the
31* of December had passed already or not.

Industries & Turnover Thresholds

The following overview shows the current exempt turnover thresholds for a variety of industries valid until 31
December 2020. Those private bodies, who fail to reach the applicable threshold are exempted from the draft
and submission of a PAIA Manual until such time that they cross same. Once a private body is falling under any
of the following industries and has either 50 or more employees or has crossed the turnover threshold, then
the duty to submit applies immediately:

Industry Turnover Threshold
Agriculture ZAR 6 million
Mining and Quarrying ZAR 22,5 million
Manufacturing ZAR 30 million
Electricity, Gas and Water ZAR 30 million
Construction ZAR 15 million
Retail and Motor Trade and Repair Services ZAR 45 million
Wholesalers, Commercial Agents and Allied Services ZAR 75 million
Catering, Accommodation and other Trade ZAR 15 million
Transport Storage and Communications ZAR 30 million
Finance and Business Services ZAR 30 million
Community, Special and Personal Services ZAR 15 million
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ACCESS TO MANUALS & FEES

Once the Manual is submitted, it becomes available to interested parties, but not from the Human Rights
Commission, instead from the private body itself. The interested party will have to make an enquiry / application
to the information officer of the private body following the format as stipulated in section 53 PAIA. The
information officer has to respond within 30 days, if the company will comply with the enquiry, or if grounds of
refusal persist. If the information officer fails to respond within this period of time, then sections 27 (public
body) and 58 (private body) deem the failure to respond to be refusal to disclose, with all possible consequences
in case of an unjustified refusal.

PAIA further regulates in sections 22 (public body) and 54 (private body) that the public or private body is
allowed to charge certain fees for complying with an enquiry under PAIA. As the The South African Human
Rights Commission (“SAHRC"”) is the constitutional body, which promotes monitors and protects human rights
in South Africa, it is also mandated in terms of PAIA to monitor compliance by the public and private sector with
PAIA as well as to determine the fees chargeable:

ENQUIRY TO PUBLIC BODY (section 22)

Request Fees
Basic Enquiry Fee ZAR 50.00

Search and Preparation Fees
Hourly Fee for Preparation of Disclosure Document (1St hour free)4 ZAR 30.00

Reproduction Fees’

Photocopy (A4) - Text ZAR 1.10
Photocopy (A4) — Picture / Graphic ZAR 40.00
Computer Printout (A4) ZAR  0.75
Audio Record ZAR 30.00
Transcript of Audio Record (per A4) ZAR 20.00
Copy on CD ZAR 70.00

6
Access Fees

Photocopy (A4) - Text ZAR 1.10
Photocopy (A4) — Picture / Graphic ZAR 40.00
Computer Printout (A4) ZAR  0.75
Audio Record ZAR 30.00
Transcript of Audio Record (per A4) ZAR 20.00
Copy on CD ZAR 70.00
Postal Fees

Actual postal fee to be reimbursed without VAT varying

* Number of hour limited to what is reasonable required for such search and documentation
® Apply to the reproduction of records, which are disclosed voluntarily or which are made available automatically
® Apply to records requested by means of the PAIA request form
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ENQUIRY TO PRIVATE BODY (section 54)

Request Fees
Basic Enquiry Fee ZAR 35.00

Search and Preparation Fees
Hourly Fee for Preparation of Disclosure Document (1St hour free)7 ZAR 15.00

Reproduction Fees®

Photocopy (A4) - Text ZAR  0.60
Photocopy (A4) — Picture / Graphic ZAR 22.00
Computer Printout (A4) ZAR 040
Audio Record ZAR 17.00
Transcript of Audio Record (per A4) ZAR 12.00
Copy on CD ZAR 40.00

9
Access Fees

Photocopy (A4) - Text ZAR  0.60
Photocopy (A4) — Picture / Graphic ZAR 22.00
Computer Printout (A4) ZAR 040
Audio Record ZAR 17.00
Transcript of Audio Record (per A4) ZAR 12.00
Copy on CD ZAR 40.00
Postal Fees

Actual postal fee to be reimbursed without VAT varying

Private bodies, which are registered as VAT™ vendors, will have to charge 14% VAT on top of the above fees. If
the preparation time exceeds the usual number of hours due to a more complicated access to records, a deposit
may be requested in terms of sections 54(2) PAIA to the value of one third of the total access fees.

GROUNDS FOR REFUSAL

Once a requester has gone through the procedural hoops of properly completing the PAIA forms, paying the
access fees and complying with PAIA’s other procedural requirements, and (in the case of a request to a private
body) has satisfied the threshold enquiry, the document must be released unless a ground of refusal stipulated

in the extensive catalogue of both! chapters 4 PAIA applies.

Many of the grounds of refusal are the same for both public and private bodies, but some are only applicable
to public bodies. In relation to all the grounds of refusal, the information officer — or appeal body if an internal
appeal applies — must have relied upon sufficient evidence that the ground of refusal applies.

7 Number of hour limited to what is reasonable required for such search and documentation

® Apply to the reproduction of records, which are disclosed voluntarily or which are made available automatically
° Apply to records requested by means of the PAIA request form

'*Value-added Tax as per the Value-Added Tax Act, No. 89 of 1991

" public Bodies: ss33 — 46; Private Bodies: ss 62 — 70
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Here are some of those grounds that have attracted litigation and that arise more frequently our daily practice:
Third Party Privacy

An information officer is obliged to refuse access to a record if the disclosure “would involve the unreasonable
disclosure of personal information about a third party, including a deceased individual”. Given the extensive
definition of “personal information” in the PAIA (for example, covering information relating to the person’s
race, gender, sex, medical, criminal or employment history or identity number), an important qualification here
is the word “unreasonable”. This brings into play the balancing between privacy and freedom of expression,
which is well-known in South African common law.

If only part of the information in a record is personal information and disclosing it would be unreasonable, a
public or private body has a duty to sever that which cannot be disclosed from the remainder of the record, and
make the redacted record available.

Commercial Information

Three other grounds of refusal that may be relied upon by the information officer are designed to protect
commercial information, either of the body itself or a third party. A request for access must be refused if the
record contains:

e trade secrets of the body or a third party;

e financial, commercial, scientific or technical information of the body or a third party which, if disclosed,
is likely to cause harm to the commercial or financial interest(s) of the body or third party; or

e information about the body, or information supplied in confidence by a third party, the disclosure of
which could reasonably be expected to put the body or the third party at a disadvantage in contractual
or other negotiations, or prejudice the body or the third party in commercial competition.

Confidential Information

An information officer of a public body or a private body must refuse a request for access to a record if disclosure
would constitute “an action for breach of the duty of confidence owed to a third party in terms of an agreement”.

For public bodies, a request may also be refused if the record consists of information supplied in confidence by
a third party:

e the disclosure of which could reasonably be expected to prejudice the future supply of similar
information or information from the same source; and

e itisinthe publicinterest that similar information or information from the same source should continue
to be supplied.

Please note that public bodies cannot hide behind confidentiality clauses, which are designed to circumvent the
PAIA, unless the confidentiality breach would result in a successful claim against the party.

© Into SA Limited PAIA (2018) w7
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ENFORCEMENT & PENALTIES

Any person, who intentionally destroys, damages, conceals, falsifies or makes any information or record to be
disclosed under PAIA unavailable or inaccessible commits a criminal offence and upon conviction will be liable

to a fine or to imprisonment up to two years.

In case of a public body any information officer and in case of a private body any head of the body, who fails to
comply with the duties to draft and submit a PAIA manual in terms of section 14 (public body) or section 51
(private body), commits a criminal offence and upon conviction will be liable to a fine or to imprisonment up to

two years.

The same applies to the intentionally unjustified refusal of disclosure although a valid record enquiry had been

made.

Ralph M Ertner
5 January 2018

Disclaimer: This eINFO™ offers you a broad range of different information, which INTO SA LIMITED has collected and chosen according to
the best of knowledge. Though all information provided by INTO SA LIMITED is accurately considered, the correctness and completeness of

the information cannot be guaranteed. Thank you for your understanding.
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