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Kenya Subsidiary Legislation. 1980

‘tne. Government of the Federal Repu¥lic ¢f Germany in articies of

agreement signed on the 17th Mav,; 1977 2s ameaded by a protocol
signed on.the 17th May 1977, with a view to affording relisf from
doubleé taxation in relation to jncome 1ax under the Act and any iaxes
of @ similar character imposed by the laws of the Federal Republic of
Germany, shall, notwithsiending anything to" the coatrary in #he
Act or in any other written law, have effect in relation.to income tax
under the Act.

SCHEEDULE.

The Government of the Repubdlic. of- Ken;{a and the Government
of the Federal Republic of Germany;

Desiring to conclude an agreement for the avojdance of double
tazation with respect to iaxes on income.and capital;

Have agreed as follows:

ARTICLE 1
Personal Scope

Tais Avmement shall apply to persons who are residents of one
or both of the: Contractmo States. :

bu?nCLE
Taxes Covered _
(1) This Agreement shall apply to taxes on income and on capital .

imposed. on behalf of each Contracting State or of its DolmcaT,

sitbdivisions or local authorities, irrespective ox *he manner in thcb
they. are levied.

(2) There shall be regarded as taxes on income and on capital all
taxes imposed on total income, on total capital, or on elemeuts of
income or of capital, including taxes vn gains from the alienation of any
property, whether immovable or other than ummsvmle as well as
taxes on oapital appreciation.

(3) The existing taxes to which this Acreemeat shall apply, ere—
(@)in the Federal Republic of Germany— .

(x) the imcome tax (Einkommensieuer) inciuding the sui-
.charge (ET"B,HAJDC‘SODU&b‘) thereon; .

(u) thc copperation. tax (Lorperscr:aﬁsteuer) mcl ding the
surcharge {(Erganzungsabgabe) thereon

(il the capxi&l tax (Vermogensteuer); and

vy the trade tax (Gewserbesteuer):
{hereinaiter z:a erred to as “German Tax™),

(o) in Kenya—

the income tax (hereinafiér referred to as ‘Keﬁyaa fax’).

=
[

N
Q
N2
o
=N

(&) This Hgreement 'na
tially sifnilar taxe ‘Vhlc A

<

S P, Vit :
in place of, tnow referred 10 in peragraph. 4\1) T%e competeat autho-

W

I




Kenya Subsidiary,Legi.slari’cnl, 1980 . . g3

ities of the Contracting States shall notify tc each other any changes
“which have been made m their respective taxation laws.’

_(5) Tue provisions- of . this Acrreement in resoef‘t of taxation of
incom ~or-capital shall Tikewisesapply to-the German trade tax,
'comout»’d on a basm other than incomeé or capital.

ARTICLE 3
. General. Deﬁnmons I,
‘O In thn Agreement unless the context otherwise reqmr“s.

(a) the . terms “a Contracting State” and “the. other Contracting |
State” mean the Federal Republic of Germany or the Re-
_public of Kenya as the context reqmres and, when:used in-

a geographical sense, the territory in Whlch the tax law of the
State concerned is m force; .

(b)the term “tax” means German tax o: Kenyan tax as the
context. Tequires, but shall not include any. tax which is
payable in respect of any default or omission in relation to
the taxes to which this Agreement applies or which. represents -
a penalty- imposed relating to those taxes;

© ,_ " fc)the term “person” means an individual 2nd a company;
—_ . . _ !

R (d)the term . ‘“‘company” means any body corporate or any body. v
of persons wiich. is treated as an entity for tax. purpdses;

(e) the terms “enterprise of a Contracting-State” e.nd “enterprise
of the other Contracting, State” mean respectwely an.enter-
prise carried on by a resident of a Contracting State and an

" enterprise carned on by a fesident of- the other Contractmg '
State;

(f) the term “nationals” means:

(i) in respect. of the Federal Repubh'c of Germany——— .
2ll Germans in the meaning. of paragraph 1 of Artcle
116 .of the Basic Law for the Federal .Republic of
Germany and all legal persons, partnerships and associa-

tions deriving their status as such from the law in force’
S in the Federal Repuoluc of Germany;

@) in respect of Kenya—.' .

« < J.ocall mdmdua_s possessing the natlonahty of Kenya and
. S -all legal persons, parfnerships and “associations dczrmlmcr
their status as such from the law in force in Kenyd; -

/\) (g) the term “bompefédt awthOrity”'.me’ans'—'

() in- the case of.the Federal Repubuc of Gcrmany the
Federal Mlmster of Fmance

(ii)in the case of Kemya tihe Mimsfer for Fi nancé‘br«hjs :
authorized representatLVe- . -

{h) the term “international traffic” means any voyage of a shlp
or aircraft operated by am enterprise of a Contr racting State
ept where the veyage is conﬁned solely -to* Dlaces within -




Kenya Subsidiary Legislation, 1980

]

the. other Contracting State and it inciudes traffic betwse
places in one couatry in the coutse of a voyage which extends
over-nrore thaa coe country.

(2) In.thesapplication of this Agre..m‘e’nt by-a Contragting State
20y, \eTm IOORTHI defined shally-unlessethe “context otherwise

requires, have the meaning which it has-under the laws in force yn Tl
Contracting State re]atmw toithe taxes w}nch are the subject of
this Agreement.

ARTICLE 4
Fiscal Domicile ~
" (1) For the purposes.of this Agreement, the term “resident of

Contracting State” means, subject to the provisions of paragraphs P)
and (3) any person who, under the laws: of that Contragting- State,

is liable-to taxation therein by reason of his domicile, residence, placs:

of management or any other cntef'ou of & similar nature.

. (2) Where by.reason of the provisions of paravraph (1) an igdivi-
dual is a resident of both Contracting States, then his: case sbﬂl be
determined in accordamcé with the follcxwmg Tules—

(a) e shall be deemed to be a resident of the Contracting State
in which he has a permanent home-available to himi. If he
has-a permanent home availabie to.him in both Coatracting

States, he shall be deemed to be a resident of the Contractmv,

State with which his. personal ‘and economic relations ate
closest (hereinafter referred to as his centr" of v1ta1 interests);

Ab)if the Contractmg State ja which e has his centre of vital

interests cannot be determmea or if he has not a permanent

home available to him in either- Contracting State, he shall
be deemied to be a resideat of the. Contractmv State in which
he has-an habltua.l abode;

(o) if ‘he has an lhaultual abode-ia both Contracting States or in
‘neither of them, he shall be-deemed to. be a. resident of the
Contracting State of wmch he is.a nattonal

(d)xf he is a national of both Contractu:ur States or of nexthP:
- of them, the competent authorities of thc Comntracting States
shall settle the ‘question by mutual agresment.

(3) Where by reason of the provisiox_:s of paragraph (1) a person

other than an individual is a resident of both Contracting States, ther .

it shall be deemed to be a reSJdent of the Contracting State in whv‘h
its place of eﬁechve management is s1tuated

“ARTICLE -5 “
Permranent Establishment

{1) For the purposes of this Agresment, the term “permansnt
establishment” means a fixed place of business in which thu busm<m
-of the enterprise is who,_vy or partly carr1=d on. ‘

“(2) The term “permanent _estabhsh-ment" shall Includ; especially—

(@) a place of marnagementy

i
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branchs , ¥
¢)an céfﬁce;

d) av.fa‘fct‘ory-;-
‘)"a:'f\x-'qr\k.shop; :

(/) a mine, oil well, quarty or ©

ther place. of extraction of natural -
.+ TeSOurCes;. :

(gya farm, plantation or §thei place where agricultural, forestry,
plantation ot related activities are carried on

" (h) a building site or construction or assembly project: which exists
for more than six manths..

(3) Toe term. “permanent €3

tablishment” shall not"be deemed to
" ipclude—

(d) the use of faclities solely
or delivery of goods or.
prise;

for the purpose of storage, display-
merchandise. belonging to the. enter-

(b) the maintenance of & stock of goods
to the enterprise so
or delivery; °

or merchandise betonging

. lely for the purpose of storage,. display:

‘) '(c) the maintenance of a stbak.oi'-goodé or merchandise belonging,
to. the enterp:

rise solely for the purpose of processing . by
another enterprise; - :

(dythe maintenance. of a fixed place’of business soleiy for the
purpose of purchasing, goods or merchandise; or for collect-
“iig information for the enterprise; . i

{¢) theé maintenance of a fixed place of business. solely for the
purpose ‘of advertising for the supply of informatiom, for
scientific research or for similar activities which have a. pre-
paratory of auxiliary character, for the enterprise.

(4)- A person acting in a Contracting State on bebalf of an enter-
prise of the other Contracting State—other than an agent of an
independent status to whom paragraph. (6) applies—shall be deemed
to be a permanent establishment of that enterprise in. the first-
meptioned State if he has and habitually exercises in -that State an
aunthority—

(a) to conclude contracts in the name of the enterprise; unless his

e activities are limited to the. purchase of goods or-merchandise
- for. that entergrise; or ' : . '

) (&) to fulfil orders on-behalf of the enterprise from a stock of
goods or merch
State and which belongs to the enterprise.
(5) An insurance enterprise of a Contracting Stafe shall, except
in fegard to reipsurance, be deemed to have a permanent establishment
in the other State if it collects premiums - in. the territory of ‘that”

State or insures risks situated therein through an em ployee or through
a representative who is not an agent of an independent stafus within
~the meaning of paragraph (6). - o

andise which he habitually maintains in that :

e TS -

Clae

Apen T



R

Kenya Subsidiary Legislation, 1980

(6) An enterprise of a Contracting State shall not be deemed to
haye a permanent establishment in the other Contracting State merelv

because it carrigs on business o that other Stais

througin a broker,

general cominission agent or any other agent of an independent status,
where such persons ate acting in the ordinary course:of their business.

(7) The-fact. that a compapy which is a resident of a Contracting
State.controls or:is. comtrolled:by a.company which is a resident of
the other Contracting State, ot which carries on business in that other
State (whefbe'r through a permanent establishment or othzrwise), shail

not of itself constitute for either company a permanent establishment
. of the other,

- .‘ART'ICLE 6

Income. from Immovable Pr‘gaerty'

(1) Income from. immovable property may- be taxed in. the

Contracting State m which such property is situated. - -

2) The term ' 1mmovable property’ * shall be defined in accordancs
w1th the law of the Contractmg State in which the property in question

{s situated. The. term shall' in 2ny case include property accessory to
immovable property, livestock and eqmpment used in agriculture and

forestry, rights to which the provisiens of general law respecting
landed property apply, usufruct of immovable property and rights
to variable or fixed payments as consideration for the working of
or the. right to work mineral deposifs, soureces and other natural
resources. Ships, boats and aircraft shall not be re@arded as immovable

propeny

3 The provisions of paragraph (1) shall apply to income demved
from the direct use, letting or use in any other form of 1mmom_blc

property

(4) The pmvxswns of paragmphs (1) and (3) shall also apply to
the income from immovable property used for the performance of

professional services.

ARTICLE 7.
Bz isiness Proﬁts

(1) The profits of. an enterprise of a Contracnnv State shalb be,

taxable. only in that State unless. the enterprise carries on-business
in- the other Contracting State through a permanent establishment

situated thereim. If the enterprise carries on business as aforesaid,

the profits of the eaterpriss may be taxed in the otiier State but

ment.

,only so muchof them as is attnbutable to that permane ent establisk-

-2 Where ad entﬂnmss of a Contractmv State carriés on business.
in the other Con racting State through "3 permanent establishment
situared therein, there shall in each Contracting State be attributed
to.that p::maqeat establishment the profits which it might be expected

to make if it were a distinct and separate enterprise emgaged in the.

sagne or sxmllar activitiss under the same- or similer conditions and

dealing at arm's length with the entérprise of thcn it is a permanent
- establishment. ) -
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